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64 MICHIGAN LAW REVIEW 

she did not want to become a regular depositor and that she only wanted 
him to keep it for a few days. She received the usual pass-book. The money 
was in no way marked and no request was made that it be kept apart from 
the funds of the bank. Plaintiff testified that she did not expect to get the 
identical money back. Held, it was a general deposit. State ex. rel. Coleman 
V. Dickerson et al. (1905), — Kan. — , 81 Pac. Rep. 497. 

In this, as in all cases involving the question of the nature of a deposit, 
the intent of the parties is the controlling element. Nichols v. State, 46 Nebr. 
715. As to the intent, probably little aid can be obtained from the testimony 
of the plaintiff in error on account of her lack of comprehension of the trans- 
action. About all that can be gathered from her testimony is that she wanted 
to leave the money for a few days. Under such facts the controlling principle 
is, that unless expressly made specific or special a deposit is presumed to be 
general. Brahm v. Adkins, 77 111. 263; Ward v. lohnson, 95 111. 215; Alston v. 
State, 92 Ala. 124 ; and Nichols v. State, supra. 

Constitutional Law — Due Process of Law. — A statute made it a mis- 
demeanor for a third party to use a label that had been properly registered 
with the Secretary of State, and by its loth section further provided that 
the plaintiff "might recover from the offending party, in an action of debt, 
a penalty of not less than $200 nor more than $500, for the use and benefit 
of the plaintiff." In an action for a penalty under this statute. Held, that 
the statute is unconstitutional. Cigar Makers' International Union of America 
v. Goldberg (1905), — N. J. — , 61 Atl. Rep. 457. 

The statute appears to be unconstitutional for two reasons, i. In an action 
of debt the amount must be definite and certain. Gottlob v. Schmidt, 66 N. J. 
180; Mo. Pac. Ry. Co. v. Humes, 115 U. S. 512. In the latter case the court 
stated that a statute allowing the plaintiff to recover, by way of penalty, twice 
the amount of actual damage suffered, is constitutional. The case related to 
negligence of the railway company in not maintaining fences along its right 
of way. The court said the statute provided a definite sum. 2. The amount 
of penalty should always be inflicted by some public agency. It would allow 
the plaintiff to discharge a judicial function if he were permitted to fix the 
sum in his own interest without hearing his adversary, and thus violate the 
Sth and 14th amendments of the United States Constitution. The plaintiff 
relied on the case of Piper v. Chappel, 14 M. & W. 624, but the facts are not 
similar, for in that case the penalty was inflicted on a member of the organ- 
ization, in accordance with its by-laws, and not on a stranger. 

Constitutional Law — Right of Property. — Defendant was convicted 
under an act approved April 12, 1904, of misdemeanor, in that he shot at and 
killed for amusement a live pigeon thrown from a trap as a target. The 
defendant admitted the facts alleged by the prosecution, but interposed the 
defense that the pigeon was his own property and that the shooting took 
place on the private grounds of a gun club. The conviction and judgment 
of the lower court were aflirmed. State v. Davis (1905), — N. J. — , 61 Atl. 
Rep. 2. 

Pew cases are found in point. The defendant contended that an act which 



